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The article is aimed at considering problems of management of procedures for restoration of solvency in Ukraine. Relevance of regulatory activity on the part
of the State in terms of organization and carrying out of competitive procedures in Ukraine is substantiated, their essence and content are considered. The
legal nature of the concept of «insolvency» is researched, its signs are summarized. It is proved that studying of organization and peculiarities of the State
management of bankruptcy and rehabilitation processes will ensure the formation of an effective mechanism for real withdrawal of numerical number of debtor
enterprises from the status of insolvency. The main shortcomings of the State management in the sphere of insolvency of business entities are analyzed, their
legal consequences are determined. According to the results of researches, the shortcomings of procedural character are reduced to separate groups: balance
of interests in favor of the debtor; liquidation of business dominates over the recovery; wide-spreading of fictitious bankruptcy. Prospects for further research

are to substantiate the directions to solving the problems identified.
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laspunvyerko O. B. YnpaeniHHa npoyedypamu 8i0HOBAEHHA
naamocnpomoxcHocmi e YKpaiHi
Memoto daHoi cmammi € po32asad npobaem ynpaeniHHA npoyedypamu eio-
HOB/1eHHA NAAMOCNPOMOXHOCMI 8 YKpaiHi. O6rpyHMO8aHO aKMyanbHicMb
OepxasHoi peznameHmayjii opeaHizauii ma nposedeHHs KOHKYPCHUX Mpo-
uedyp 8 YkpaiHi, po3enaHymo ix cymuicme ma 3micm. JocnioxeHo npago-
8y npupody MOHAMMA «HenAaMoCnPOMOXHICMbY, Y302aAbHEHO ii 03HAKU.
JosedeHo, wjo sus4eHHs opzaHizayii ma ocobausocmeli nposedeHHs dep-
HABHO20 ynpasniHKA npoyecamu 6aHkpymemea ma caHayii 3a6esneyums
thopmyBaHHs 0ieg020 MeXaHi3My PeasnbHo20 BUBEOEHHS YUCebHOI KinbKoC-
mi nionpuemcma-60pXCHUKi8 3i CMaHy HenaamocrnpoMoxcHocmi. [poaHasni-
308aHO OCHOBHI HeAoANIKU Oep#asHO20 ynpassiHHA y cepi Henaamocnpo-
MOXCHOCMI Cy6’ekmie MiONPUEMHULMBA, BU3HAYEHO iX MPagosi HACAIOKU.
3a pesynemamamu 0ocnioieHs HedoMiKU MPOUeCyanbHo20 Xapakmepy
38e0eH0 8 OKpemi 2pynu: banaHc iHmepecie Ha KOPUCMb BOPHHUKA; NiKei-
dayia 6isHecy domiHye neped 0300p0BAEHHAM, MACOBE PO3MOBCIOOHEHHS
hikmueHo20 6aHkpymcmaa. Mepcnekmusu nodanbwux 0ocaioxeHs nons-

2alome 8 06r'DYHMYBAHHI HANPAMKIE 8UpiLIeHHS BUABAEHUX Mpobem.
Kntouosi cnoea: depxasHe ynpassiHHA, HeMAGMOCIPOMOMHICMb, 8iOHOCU-
HU HenaamocrnpomoxHocmi, 6aHKpymcmeo, caHayis, Muposa y200a.
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large number of domestic enterprises due to the
crisis state of the Ukrainian economy and the un-
stable external environment characterized by the
variability of political, economic, legal and social factors,
have become insolvent, unprofitable and are experienc-
ing financial difficulties. A significant number of bank-
ruptcy cases and ambiguity of legislative practice in this
sphere determines the relevance of theoretical studies
of legal phenomena concerning insolvency or so-called
competitive process.
Analysis of recent research and publications. The
works of the following domestic and foreign scientists
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laspunvyerko E. B. YnpaeneHue npoyedypamu 60ccmaHosneHus
nnamexecnocobHocmu e YkpauHe
Lenvlo daHHol cmamou fensemca paccmompeHue npobaem ynpasneHus
npoyedypamu 8occmaHosneHua naamexecnocobHocmu e Ykpauke. 06o-
CHOBAHA AKMYAbHOCMb 20CY0aPCMBEHHOL pe2nameHmayuu op2aHu3ayuL
U MposedeHus KOHKYPCHbIX Mpouedyp 8 YKpauHe, paccmompetsl Ux cyus-
Hocmb u codepiaHue. Mccnedosaqa npasosas npupodad MOHAMUA «Henna-
mexecnocobHocmoy», 0606WeHHbI ee MPU3HAKU. JOKa3aHo, Ymo u3y4yeHue
opeaHu3ayuu u ocobeHHocmeli nposedeHus 20cy0apcmeeHHo20 ynpasse-
HusA npoyeccamu baHkpomcmea U caHayuu obecneyum (opmuposaHue
OelicmeeHH020 MEXAHU3MA PeasbHO20 8618000 YUCIEHHO20 KOAUYeCmsd
npednpuamuli-00aMHUKO8 U3 COCMOAHUA HenaamextecnocobHocmu. [1po-
HQ/U3UPOBAHLI OCHOBHbIE HEAOCMAMKU 20CY0aPCMBEHHO20 YnpasaeHus
8 Cthepe HenaamexecnocobHocmu cybbekmos npednpuHUMamenscmaa,
onpedeneHsl ux npasossle nocaedcmeus. o pesynsmamam uccaedosaHuli
Hedocmamku MpoYeccyansHo20 Xapakmepa ceedeHsbl 8 omoesnbHble 2pyn-
Mbl: 6AAAHC UHMepPecos 8 noAb3y A0NHHUKA; AUKeudayus busHeca domu-
HUpyem Had 0300pos/eHueM; MACCO80e PACPOCMPAHEHUE (HUKMUBHO20
baHkpomcmea. Mepcnekmussl danbHediwux uccnedosarull 3axkn4ames

000CHO8AHUU HaMpasseHull peweHus 8biAeAEHHbIX MPobaem.

Kntouesbie cnosa: 20cydapcmeeHHoe ynpasneHue, Henaamexecnocob-
HOCMb, OMHOWEHUS HenaamexecnocobHocmu, 6aHKPOMCMBo, CaHayus,
MUpogoe co2nauweHue.
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are dedicated to studying peculiarities of state regula-
tion of bankruptcy and sanation: M. Berest, B. Bakharev,
P. Pryguza, A. Pryguza, K. Smolov, and others. The
achievements of these scientists are of great theoretical
and practical value, providing further scientific research
on the issues of regulatory and legal support for organiz-
ing and conducting competitive procedures.

However, the current state of the Ukrainian econ-
omy posed before the Ukrainian business environment,
scientists and legislators new urgent tasks of ensuring
solvency restoration for a large number of debtors, which
necessitates further research in this direction.
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The aim of the article is to consider insolvency reg-
ulation in Ukraine.

The problem of state regulation of bankruptcy
proceedings is extremely relevant for Ukraine, since the
world experience confirms that this institute is one of the
most important instruments of market reforms and eco-
nomic recovery [1]. The issue of subjective relations of
insolvency and bankruptcy, subordination, jurisdiction,
conditions and procedure for handling an application for
initiating and reviewing bankruptcy cases are regulated
by the Law of Ukraine “On Restoring Debtor Solvency or
Declaring a Debtor Bankrupt” [2], which contains both
norms of substantive law and procedural law. All proce-
dural issues are resolved in accordance with the rules laid
down by the Commercial Procedural Code of Ukraine [3].
The rules laid down by the Commercial Procedural Code
of Ukraine should be understood as the unified proce-
dure of the judicial process, which operates in Ukraine
and provides enterprises, organizations and citizens the
right to apply to the Commercial Court in accordance
with the established jurisdiction over economic cases for
the protection of their violated or disputed rights and in-
terests protected by law [4].

he Law of Ukraine “On Restoring Debtor Sol-

vency or Declaring a Debtor Bankrupt” specifies

the conditions under which the procedure for re-
storing solvency may be applied to the debtor as well as
the conditions under which the liquidation procedure is
applied to the debtor, and establishes the legal procedure
for the implementation of the relevant proceedings.

Insolvency law and bankruptcy law ensure the ef-
fectiveness of economic legal relations in economic rela-
tions, since economic activity is an activity in the sphere
of social production, which is aimed at the manufactur-
ing of products (goods); execution of works; provision
of services; their (products, goods) distribution and ex-
change; organization of the process of the specified pro-
duction, distribution, exchange, based on the use of the
property of its participants for the purpose of satisfying
their needs and interests as well as the needs and inter-
ests of society as a whole.

In accordance with Art. 1 of the Law “On Restor-
ing Debtor Solvency or Declaring a Debtor Bankrupt’,
insolvency is the inability of a business entity to fulfill the
monetary obligations to creditors after the prescribed
period of payment not otherwise than through the resto-
ration of its solvency [2].

Analyzing the provisions of the current version of
the Bankruptcy Law, K. Smolov comes to the following
conclusion regarding the legal nature of the concept of
“insolvency”: it is a complex set of facts that are in a rigid
interdependence, and, therefore, should be accumulated
in this set in a strictly defined sequence [5].

The term “insolvency” should be considered from
the standpoint of the subject of legal regulation and
the actual economic, financial and legal significance of
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this concept. In view of this, we support the opinion of
P. Priguza and A. Priguza, who believe that the right to
insolvency, in accordance with the Law “On Restoring
Debtor Solvency or Declaring a Debtor Bankrupt’ is the
legal possibility of an insolvent debtor, who does not have
enough cash for paying the current monetary claims,
provided a real economic opportunity for the continua-
tion of property activities and earning income, to retain
the right to manage economic activities and organize the
production process of the enterprise in order to work out
a debt and preserve the business by applying court pro-
cedures for the disposal of property, sanation, settlement
agreement, moratorium and other legal instruments for
restoring solvency [4].

dent of subjective factors, it is necessary to identify

features characterizing this concept. In accordans
with the Law, the reason for initiating a bankruptcy pro-
cedure is an aggregate of different in content legal facts,
which in the legal theory is called the set of facts. Their
presence means that the debtor is insolvent, and these
facts are signs of the debtor’s insolvency. In order to con-
firm the insolvency of the debtor, the Law establishes for
the creditor the minimum sufficient evidences on the
facts that are certified by the documents on the existence
of a civil (economic) legal relationship between the credi-
tor and the debtor (a contract, transaction, emergence
from it of the right to claim), which is indisputable (con-
firmed by a court decision and executive documents), the
term of non-fulfillment of the obligation is not less than
that established by the Law (more than three months). To
prove the fact of insolvency, it does not matter whether
the value of the property owned by the debtor exceeds the
amount of his monetary obligation. At the stage of accept-
ing the creditor’s application to initiate a bankruptcy pro-
cedure, this issue is not included in the fact to be proven
by the applicant, and, therefore, the bankruptcy case must
be initiated given the mentioned set of facts [4].

B. Polyakov adds to the indicated signs of insolven-
cy the nature of monetary obligations, the basic amount
of monetary obligations and insists that the fact of insol-
vency should be tested by enforcement proceedings. The
fact is that the debtor cannot fulfill the monetary obliga-
tions, even by compulsory means [6]. The generalization
of signs insolvency is presented in Fig. 1.

The subjects of insolvency proceedings are business
entities in which it is possible to apply judicial procedures
for restoring solvency — disposal of property, sanitation,
settlement agreement.

A settlement agreement in a bankruptcy proce-
dure is an agreement between the debtor and the credi-
tors regarding the postponement and (or) installment, as
well as the forgiveness (cancellation) by the creditors of
the debtors’ debts, which is executed by entering into an
agreement between the parties [6]. A settlement agree-
ment can be concluded at any stage of the bankruptcy

In order for insolvency to be objective and indepen-
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The nature of the

Indisputability of claims

monetary obligations
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Signs of insolvency > Non-payment period

The basic amount
of monetary obligations

Presence of enforcement
proceedings

Fig. 1. Signs of insolvency [4; 6; 8]

procedure. In the procedure for the disposal of the
debtor’s property, the settlement agreement may be con-
cluded only after the identification of all creditors and
approval by the Commercial Court of the register of the
creditors’ claims.

In accordance with Para.l of Art. 28 of the Law
“On Restoring Debtor Solvency or Declaring a Debtor
Bankrupt’, sanation is a system of measures taken in the
course of bankruptcy proceedings in order to prevent the
bankruptcy of the debtor and its liquidation, aimed at im-
proving the financial and economic situation of the debt-
or, as well as satisfaction in full or in part of the claims
of the creditors by restructuring the company, debts and
assets and/or changes in the organizational and legal and
production structure of the debtor.

epending on the category of the debtor, the type
D of his activities and the possession of his proper-

ty, the Commercial Court applies a general, spe-
cial or simplified procedure for conducting bankruptcy
proceedings (Fig. 2). According to Article 7 (Part 3, para-
graph 1) of the Law, it is provided that the Commercial
Court chooses a procedure for conducting bankruptcy
proceedings and applies it to a specific debtor depending
on: 1) the category of the debtor; 2) the type of the debt-
or’s activity; 3) availability of the property of the debtor.

The requirement to establish in the national leg-
islation the specifics of regulation of relations related to
bankruptcy of certain categories of enterprises, follows
from the provisions of Art. 214 of the Commercial Code
of Ukraine, which defines the directions of the state pol-
icy on bankruptcy, priorities for preventing bankruptcy,
ensuring conditions for implementing procedures for
restoration of solvency of business entities or their liqui-
dation as bankrupts are established with regard to state
and other enterprises.

Art. 6 of the Law “On Restoring Debtor Solvency or
Declaring a Debtor Bankrupt” establishes and regulates a
new for the insolvency law (bankruptcy law), procedure
for the debtor’s sanation, which is carried out without
initiating by the Commercial Court a bankruptcy pro-
cedure but under judicial control. This means carrying
out the sanation of a legal entity that only intends to be-
come a debtor or an actual debtor in order to avoid a pos-
sible and predictable state of insolvency that is likely to
arise in the fulfillment of certain economic obligations.
For initiating (undertaking) this form of sanation, only
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the free will of the parties-participants of the sanation is
required. The debtor’s sanation may be stipulated by the
contract, under which the debtor’s monetary obligation
arose. The sanation can be initiated by both the debtor
(potential debtor) and the creditor.

The object of the sanation without initiating the
bankruptcy procedure is the solvency of a juridical entity.

The subjects of avoluntary sanation are: the debtor —
a juridical entity, the owner of the property (executive
authorities authorized to manage the property) of the
debtor; the debtor’s creditors; third parties (investors).

In general, the edition of the Law of Ukraine “On
Restoring Debtor Solvency or Declaring a Debtor Bank-
rupt’, which has been in effect since July 2015, resolves
a number of controversial issues regarding the consider-
ation of bankruptcy procedures, but to date some prob-
lems, both of the theoretical and practical nature, remain
unresolved.

The Law (Paragraph 5 of Article 11) defines the
grounds for the debtor’s application to initiate a bank-
ruptcy procedure, in which, in particular, the term of
“threat of insolvency” is indicated. In this regard, it is
necessary to clarify the term of “threat of insolvency’,
and to determine the need of the debtor to prove the in-
disputability of the claims of the creditors (according to
the Law) [2].

T he law “On Restoring Debtor Solvency or De-
claring a Debtor Bankrupt” has obvious proce-
dural flaws. Thus, the problem of applying the
provisions of Part 4 of Art. 10 of the Law “On Restoring
Debtor Solvency or Declaring a Debtor Bankrupt’, which
provides for vesting the court handling the bankruptcy
case the power to resolve all property disputes with the
claims of the debtor (including disputes regarding the
invalidation of any legal acts (agreements) concluded by
the debtor; wage recovery; reinstatement of officers and
employees of the debtor entities), may be the lack of guid-
ance in the Law on the form of a process in which such
disputes are ajudicated (as civil proceedings or as part of
bankruptcy proceedings). Taking into account that the
categories of cases from the above list are the ones that
are ajudicated in accordance with the civil proceedings as
well, B. Bakharev believes that Part 17 of the Transitional
Provisions of the Law should be supplemented by Part 1
of Art. 15 of the Civil Procedural Code of Ukraine, Para-
graph 4, which states: “except those to be ajudicated un-
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General
procedure

7

Is applied to all types of business entities, regardless of the type and sector
of their activities, if they cannot be classified as debtors to which special features
of the proceedings are applied (special procedures)

Special
procedure

7

A special bankruptcy procedure, which is applied to certain business entities,

in relation to which, in comparison with the general rules of the Bankruptcy Law,
new legal entities are additionally involved, new algorithms for the court activity
are established, in particular, the rights and duties of participants in the proceedings
are regulated in a special way (Section VII, Articles 84-96). For example, in the event
of bankruptcy of professional participants in the securities market and joint
investment institutions, the National Securities and Stock Market Commission

is recognized a participant in the bankruptcy proceedings, which, in agreement
with the state body on bankruptcy, has the right to establish additional features

of the bankruptcy proceedings, if individual issues of the implementation

of proceedings are not regulated by Art. 88 of the Bankruptcy Law

Simplified
procedure

7

The subject of this bankruptcy procedure is only a debtor-bankrupt, i. e., the debtor
whose inability to restore his entrepreneurial activity and satisfy the claims of the
creditors is established by the Commercial Court. For example, the simplified
procedure is a procedure defined by Art. 95 “On Restoring Debtor Solvency

or Declaring a Debtor Bankrupt’, which is applied to a debtor whose existing
property is not sufficient to fully satisfy the claims of the creditors. The reason for
applying to the debtor the simplified procedure are insufficiency of the property

to satisfy the claims of creditors in the course of the liquidation of a legal entity

in accordance with other Laws of Ukraine regulating the termination of legal entities,
including those that are not business entities. Such legal entities subject to the
simplified procedure include, for example, credit unions and other juridical entities

Fig. 2. The bankruptcy procedure

der Commercial Procedure Code’, i. e., in the part of the
exclusion of the specified category of disputes from the
jurisdiction of general courts [9]. In his opinion, the issue
of determining the composition of the court for ajudica-
tion of these categories of cases also needs to be resolved:
the judge in charge of the bankruptcy case, or any com-
mercial court judge, or a bankruptcy judge.

According to Part 3 of Art. 10 of the current edition
of the Bankruptcy Law, a bankruptcy procedure is initiat-
ed by the Commercial Court if the indisputable claims of
the creditor (creditors) to the debtor together constitute
not less than three hundred minimum wages that were
not satisfied by the debtor within three months after the
deadline set for their repayment, unless otherwise stipu-
lated by the Law. In fact, this provision does not prohibit
the debtor to apply to the Commercial Court to become
bankrupt if there are signs of his insolvency.

This opinion is also proven by a system analysis of
the norms of Art. 11 of the Bankruptcy Law. Thus, ac-
cording to Part 1 of Art. 11 of the Bankruptcy Law, a
bankruptcy application should be submitted in writing
by the debtor or the creditor and should include, in par-
ticular, description of the circumstances that are the basis
for applying to the court. According to Part 2 of Art. 11 of
the Bankruptcy Law, a bankruptcy application package,
in particular, should include except the application the
annexed documents testifying that the amount of indis-
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putable claims of the creditor (creditors) to the debtor to-
gether constitute not less than three hundred minimum
wages, unless otherwise stipulated by the Law; the docu-
ment about coming into force of the court decision on
satisfying the claims of the creditor; the corresponding
decision of the state executive service on the opening of
enforcement proceedings to fulfill the creditor’s claims,
etc. At the same time, this norm does not specify that it
is to the creditor’s application for initiating a bankruptcy
procedure that the indicated proofs of insolvency are
added. Part 3 of Art. 11 of the Bankruptcy Act, as a mat-
ter of fact, implies that other documents confirming the
debtor’s insolvency are attached to the debtor’s applica-
tion. Consequently, these, at first glance, harmless short-
comings of the legal technology actually create the basis
for possible abuses by unscrupulous debtors and the cre-
ation of disruptive judicial practices [5; 10].

CONCLUSIONS

Thus, despite the gradual improvement of proce-
dural rules, the current Law “On Restoring Debtor Sol-
vency or Declaring a Debtor Bankrupt” does not suffi-
ciently meet the purpose of state regulation in the field
of insolvency of business entities — the irreversibility of
debt recovery by using methods that contribute to the
growth of sustainability and efficiency of the economy
and do not harm the state interests. All shortcomings of
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the procedural nature can be broken down into the fol-
lowing main groups: balance of interests in favor of the
debtor; liquidation of a business prevails over its recov-
ery; an increase in the number of fraudulent bankrupt-
cies. The prospects for further research are to justify the
directions for solving the identified problems. ]
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